STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

LU S CASCO and MARI A CASCO, )
as parents and natural guardi ans )
JACKELI NE CASCO, a m nor, )
)
Petitioners, )
)

VS. ) Case No. 01-0555N
)
FLORI DA Bl RTH RELATED NEURCLOGE CAL )
| NJURY COVPENSATI ON ASSQOCI ATI ON, )
)
Respondent . )
)

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by Adm nistrative Law Judge WIlliamJ. Kendrick, held a final
hearing in the above-styled case on Septenber 14, 2001, by video
tel econference, wth sites in Tallahassee and Fort Lauderdal e,

Fl ori da.

APPEARANCES

For Petitioner: Alexander Cark, Esquire
Law O fices of Bradley Wnston, P.A
8211 West Broward Boul evard, Suite 420
Plantation, Florida 33324

For Respondent: B. Forest Ham |ton, Esquire
Fl orida Birth-Rel ated Neur ol ogi cal
I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 102
Tal | ahassee, Florida 32312



STATEMENT OF THE | SSUE

At issue in this proceeding is whether Jackeline Casco, a
m nor, suffered an injury for which conpensation should be
awar ded under the Florida Birth-Related Neurological Injury
Conpensati on Pl an.

PRELI M NARY STATEMENT

On February 5, 2001, Luis Casco and Maria Casco, as parents
and natural guardi ans of Jackeline Casco, a mnor, filed a
petition (clain) with the D vision of Adm nistrative Hearings
(DOAH) for conpensation under the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (Pl an).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
February 7, 2001. N CA reviewed the claim and on April 18,
2001, gave notice that it had "determ ned that such claimis not
a 'birth-related neurological injury" within the neani ng of
Section 766.302(2), Florida Statutes," and requested that the
adm ni strative | aw judge "enter an order setting a hearing in
this cause on the issue of the conpensability of this claim"”
Such a hearing was duly held on Septenber 14, 2001.

At hearing, the parties stipulated to the matters set forth
i n paragraphs 1 and 2 of the Findings of Fact, and Petitioners'
Exhibit 1 (the nedical records filed with DOAH on February 5,

2001) and Respondent's Exhibit 2 (the deposition of M chael



Duchowny, MD., filed with DOAH on July 10, 2001) were received
into evidence. The hearing transcript was filed on Septenber 27,
2001, and the parties waived the opportunity to submt proposed
final orders.

FI NDI NGS OF FACT

1. Petitioners, Luis Casco and Maria Casco, are the parents
and natural guardi ans of Jackeline Casco (Jackeline), a mnor.
Jackeline was born a live infant on June 3, 2000, at Holy Cross
Hospital, a hospital |ocated in Fort Lauderdal e, Broward County,
Florida, and her birth weight was in excess of 2,500 grans.

2. The physician providing obstetrical services during the
birth of Jackeline was WIliam Joyner, MD., who was, at al
tinmes material hereto, a participating physician in the Florida
Bi rt h-Rel ated Neurol ogical Injury Conpensation Plan, as defined
by Section 766.302(7), Florida Statutes.

Cover age under the Pl an

3. Pertinent to this case, coverage is afforded under the
Pl an when the claimants denonstrate, nore likely than not, that
the infant suffered an "injury to the brain or spinal cord .
caused by oxygen deprivation or nechanical injury occurring in
the course of | abor, delivery, or resuscitation in the i medi ate
post-delivery period in a hospital, which renders the infant

permanently and substantially nentally and physically inpaired.™



Jackeline's presentation

4. On March 29, 2001, following the filing of the claimfor
conpensati on, Jackeline was exam ned by M chael S. Duchowny,
M D., a board-certified pediatric neurol ogi st associated with
Mam Children's Hospital, Mam, Florida. Dr. Duchowny reported
the results of that neurol ogic evaluation, as follows:

HI STORY ACCORDI NG TO THE FAM LY: Jackeli ne
was acconpani ed by her nother who began by
expl ai ning that Jackeline's major problemis
with regards to her left arm She noted that
Jackeline had problens with her left arm
"since birth" and that she had acquired a

| eft clavicular fracture at delivery. The
birth took place at Holy Cross Hospital after
38 weeks gestation. Jackeline weighed 9
pounds, 7 ounces and was a difficult
delivery. She was noved fromthe regul ar
nursery to the special care nursery because
of a heart nmurmur, but this turned out to be
i nconsequenti al .

Jackel i ne subsequently was referred for
reconstructive surgery and had this perforned
t hree weeks ago. Dr. John Grossnman did
transpl antati ons of the sural nerves. The
cast cane off one week ago. Ms. Casco had
not yet seen return of neurologic functioning
i n Jackel i ne.

Jackel i ne ot herwi se enjoys good health and
has been devel oping nicely. She rolled over
at four nonths and sat at five nonths. She
is described as being quite socially
interactive and attentive. There are no
problens with regards to her hearing or

vi sion and her feeding, swallow ng and sl eep
patterns are nornal

Jackel i ne's i nmuni zati ons have been
adm ni stered on tine. Apart fromthe
brachi al pl exus reconstruction, she has had



no other surgeries. She has an allergy to
anoxicillin and sulfa drugs. She also has a
vesicle ureteral reflux which was di agnosed
after she presented with recurrent urinary
tract infections. She now takes Prinsol
daily.

The FAM LY HI STORY reveals the father to be
32 and the nother to be 29 years ol d.
Jackeline has a 2-year-old sister who is
healthy. There are two half brothers, ages 4
and 2 and two half sisters, ages 8 and 6. No
famly nmenbers have degenerative illnesses,
mental retardation or cerebral palsy.

PHYSI CAL EXAM NATI ON reveal s an alert,
socially responsive 9-nonth-old infant. The
wei ght is 19 pounds. Head circunference
measures 44.1 cm which approxi mates at the
50th percentile for age. The fontanelles are
bot h opened and flat and there are no crani al
or facial anomalies or asymetri es.

Jackel ine has no dysnorphic features or

evi dence of spinal dysraphism The neck is
suppl e wi thout nasses, thyronegaly or
adenopat hy and the cardi ovascul ar,
respiratory and abdom nal exam nations are
unremar kabl e. Jackel i ne does have a grade
2/ 6 innocent ejection systolic nmurnur. There
are heal ed scars over both posterior calves
and left |ateral neck.

Jackel i ne' s NEUROLOG CAL EXAM NATI ON reveal s
her to be quite socially attentive. She

di spl ays a great deal of preverbal babbling
and has a pl easant disposition. She is
appropriately fearful. There is good centra
gaze fixation and conjugate follow ng
movenents. The pupils are 3 mmand briskly
reactive. The iris pignent is symetric and
normal . The funduscopi c exam nation

di scl oses no significant findings. There are
no facial asymmetries and the tongue noves
well. The uvula is mdline. There is no
drooling. Motor exam nation reveals an
asynmetry of novenent of the upper
extremties, where there is active novenent



on the right, but this is nmuch | ess devel oped
on the left where Jackeline rarely grasps an
object unless it is placed in close proximty
to her hands. She does have indivi dual

finger novenents and has novenent of the
hands, but her proximal |inb novenent,
especially the shoulder girdle, shows a

rel ati ve absence of novenent. There is an
asymetric slope to the shoul der indicating
deltoid atrophy. There are no frank

fascicul ations. Jackeline's proximl muscle
strength is judge at 1+ where her distal
strength is 4+. The deep tendon refl exes are
asymmetric as well being 2+ at the right

bi ceps and brachial radialis and 1+ at the
right triceps. These sane reflexes on the
left are not elicited. The knee jerks are
2+,

Jackeline is able to sit with good bal ance
and has wel| devel oped head control. There
are no pathologic reflexes. The Mro
response is asymretric with dimnished |eft
arm novenent. Jackeline grasps objects by
com ng across the mdline with her right
hand. The sensory exam nation is differed,
al t hough Jackeline's withdrawal to
stinul ati on seened | ess pronounced with the
| eft upper extremty. |In contrast,
Jackeline's lower extremties nuscle
strength, bulk and tone are normal and the
refl exes are |ikew se unremarkable. The
neur ovascul ar exam nation reveals no
cervical, cranial or ocular bruits and no
tenperature or pul se asymmetri es.

I n SUMARY, Jackeline's exam nation discl oses
no significant neurol ogic abnormalities apart
fromher |eft upper extremty. Her

exam nation is consistent with a left Erb's
pal sy and status post brachial plexus
reconstruction, but does not have a
significant return of functioning at this
point. In contrast, Jackeline's nental
status woul d appear to be normal and her

not or devel oprment has been proceedi ng
satisfactorily.



5. An Erb's pal sy, such as that evidenced by Jackeline, is
a weakness of an upper extremty due to damage of the nerve roots
of the upper brachial plexus,' and does not involve the brain or
spinal cord.? Moreover, Jackeline's mental or cognitive status
has been described as essentially normal. Consequently, while
Jackel ine may have suffered a mechanical injury, permanent in
nature (to her right brachial plexus) during the course of birth,
she does not (for reasons appearing nore fully in the Concl usions
of Law) qualify for coverage under the Pl an.

CONCLUSI ONS OF LAW

6. The Division of Administrative Hearings has jurisdiction
over the parties to, and the subject matter of, these
proceedi ngs. Section 766.301, et seq., Florida Statutes.

7. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-rel ated neurological injury clains"” relating to births
occurring on or after January 1, 1989. Section 766.303(1),

Fl orida Statutes.

8. The injured "infant, his personal representative,
parents, dependents, and next of kin," nay seek conpensation
under the Plan by filing a claimfor conpensation with the

Division of Adm nistrative Hearings. Sections 766.302(3),



766. 303(2), 766.305(1), and 766.313, Florida Statutes. The
Florida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation, which adm nisters the Plan, has "45 days fromthe
date of service of a conplete claim. . . in which to file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-rel ated neurological injury." Section 766.305(3), Florida
St at ut es.

9. If NICA determnes that the injury alleged in a claimis
a conpensable birth-related neurological injury, it my award
conpensation to the claimnt, provided that the award is approved
by the admi nistrative |law judge to whomthe claimhas been
assigned. Section 766.305(6), Florida Statutes. |[If, on the
ot her hand, NI CA disputes the claim as it has in the instant
case, the dispute nust be resolved by the assigned adm nistrative
| aw judge in accordance with the provisions of Chapter 120,
Florida Statutes. Sections 766.304, 766.307, 766.309, and
766. 31, Florida Statutes.

10. In discharging this responsibility, the adm nistrative
| aw j udge nust make the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Whether the injury clained is a birth-
rel ated neurological injury. If the claimnt
has denonstrated, to the satisfaction of the

adm nistrative | aw judge, that the infant has
sustained a brain or spinal cord injury



caused by oxygen deprivation or mechani cal
injury and that the infant was thereby
rendered permanently and substantially
mentally and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the i medi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
participating physician in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award may be sust ai ned
only if the admnistrative |aw judge concludes that the "infant
has sustained a birth-related neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

11. Pertinent to this case, "birth-rel ated neurol ogi ca
injury"” is defined by Section 766.302(2), Florida Statutes, to
nmean:

injury to the brain or spinal cord of a
live infant weighing at | east 2,500 grans at
birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inpaired. This definition shall apply to
live births only and shall not include
di sability or death caused by genetic or
congeni tal abnormality.



12. As the clainmants, the burden rested on Petitioners to
denonstrate entitlenent to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnment of Health and

Rehabi litative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmative i ssue before an admnistrative
tribunal").

13. Here, the proof denonstrated that Jackeline did not
suffer an injury to the brain or spinal cord caused by oxygen
deprivation or nmechanical injury occurring in the course of
| abor, delivery, or resuscitation that rendered her permanently
and substantially nmentally and physically inpaired.
Consequently, the record developed in this case failed to
denonstrate that Jackeline suffered a "birth-rel ated neurol ogi cal
injury,” within the neaning of Section 766.302(2), Florida
Statutes, and the subject claimis not conpensabl e under the
Plan. Sections 766.302(2), 766.309(1), and 766.31(1), Florida

Statutes. See also Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Association v. Florida Division of Admnistrative

Hearings, 686 So. 2d 1349 (Fla. 1997).

14. \Were, as here, the admnistrative |aw judge determ nes

that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

10



imediately to the parties by registered or certified mail."
Section 766.309(2), Florida Statutes. Such an order constitutes
final agency action subject to appellate court review. Section
766.311(1), Florida Statutes.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conpensation filed by
Luis Casco and Maria Casco, as parents and natural guardi ans of
Jackel i ne Casco, a mnor, be and the sanme is hereby denied with
prej udi ce.

DONE AND ORDERED this 9th day of Cctober, 2001, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 9th day of Cctober, 2001.
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ENDNOTES

1/ Dorland' s Illustrated Medical Dictionary, Twenty-sixth
Edi ti on.

2/ According to Dr. Duchowny, an Erb's Pal sy, a weakness of an
upper extremty due to damage of the nerve roots of the upper
brachi al pl exus, does not involve an injury to the centra

nervous system The "central nervous systent is comonly
understood to nmean "that portion of the nervous system consisting
of the brain and spinal cord.” Dorland s Illustrated Medical
Dictionary, Twenty-sixth Edition.

COPI ES FURNI SHED
(By certified mail)

Forest Ham lton, Esquire
Fl orida Birth-Rel at ed Neur ol ogi cal

I njury Conpensation Association
1435 Pi ednont Drive, East, Suite 102
Post O fice Box 14567
Tal | ahassee, Florida 32312

Lynn Larson, Executive Director
Fl ori da Birth-Rel at ed Neurol ogi cal

I njury Conpensation Association
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32312

Bradl ey Wnston, Esquire
8211 West Broward Boul evard
Suite 420

Pl antation, Florida 33324

Wl IliamJoyner, MD.

Atl antic Medical Building

1960 Northeast 47th Street
Second Fl oor

Fort Lauderdale, Florida 33308

Holy Cross Hospit al

4725 North Federal H ghway
Fort Lauderdale, Florida 33308
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Ms. Charl ene W I I oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308

Mar k Casteel, General Counse
Depart nment of |nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
Di vision of Administrative Hearings and a second copy, acconpanied
by filing fees prescribed by law, with the appropriate District
Court of Appeal. See Section 120.68(2), Florida Statutes, and
Florida Birth-Rel ated Neurological |Injury Conpensati on Associ ation
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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